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Organize Your Radiology Practice
for Ease of Management

As recently as a decade or two ago, most radiology practices consisted of three
or fewer physicians. But with managed care, government regulation, and the
need for radiology practices to maintain expensive equipment to compete effec-
tively, this has changed. Now, larger group practices make more economic and
competitive sense. But a large group practice can be difficult to run efficiently
and fairly—especially for physicians who have no formal training or expertise
in management.

Many “old style” practices have no formal management structure at all,
with the result that all shareholders may have a say in decision making. Juggling
many different opinions while conducting business can lead to ill will among
your physicians, inefficiency, and loss of business opportunities, says New
Jersey health care attorney Michael F. Schaff. Worse, if everyone has a say in
managing a large group practice, it’s only a matter of time before the older
physicians who founded the practice find themselves outvoted—or frozen out
of decision making—by the younger physicians they brought into the practice,
Schaff asserts.

One way to solve these problems is to establish a formal management struc-
ture for your practice as soon as it starts to grow—Dby setting up a board of
directors and a management committee (or committees), says Schaff. We’ll
explain how a board of directors and a management committee can help a large
group practice operate efficiently while preserving the authority—and the
financial stake—of the physicians who started the practice. We’ll give you a
Model Amendment (see p. 3) that establishes a board of directors and gives the
board the right to set up a management committee as well as other standing
committees. Show this Model Amendment to your attorney, who can tell you
which legal documents, depending on the legal form of your practice and which
state you’re in, you’ll need to amend. Your attorney can adapt the amendment to
suit your wishes for your practice’s management structure.

Establish Board of Directors with Management Authority
Schaff recommends that the physicians in a small practice start considering
establishing a board of directors as soon as they begin to think about adding
physicians. Otherwise, Schaff notes, it may be difficult to make this change
should the practice make new physicians partners in the practice. Before the
founding physicians realize it, the newer physicians may outnumber them—and
the practice may start heading in a direction that the founding physicians disap-
prove of.

Delegating management responsibility to a board of directors is one way to
take full advantage of the benefits of being in a large group practice, while mak-

(continued on p. 2)
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ORGANIZE YOUR RADIOLOGY PRACTICE (continued from p. 1)

ing sure that the founding physicians maintain a majority on the board, will
ensure that they retain their authority within the practice.

FAQs About How a Board of Directors Works

Here are the answers to some frequently asked questions about how a board
of directors might work, with references to our Model Amendment. You can
adapt the amendment language to suit your situation. Schaff suggests that
the founding shareholders consider all of these questions and discuss them
among themselves and with their attorney so that the amendment they adopt
in your practice reflects their wishes.

The amendment should spell out the manner of selecting and removing
directors, as well as their duties and responsibilities. Because some states
have laws governing some or all of these issues, your attorney will discuss
these issues with you to make sure that the amendment to your organizational
documents reflects both the shareholders’ wishes and state law requirements.

What are the responsibilities of the board of directors? You can make
the board responsible for as much of the management of your practice as you
choose. But Schaff recommends including as many management duties as
possible. Some duties you may delegate to the board of directors include deci-
sions about capital expenditures, personnel issues, purchase and lease of
equipment and office space, and developing new business [Amend., par. 1].

Who should be on the board? You have several options for determin-
ing the makeup of the board of directors. The board may consist of:

m The founders of the practice or the more senior shareholders;

m The shareholders who have held their shares for some minimum period
of time; or

m The shareholders with the greatest amount of equity in the practice.

Any one of the above options ensures that the founding shareholders
retain control. But your amendment may instead mandate that directors be
elected by a vote of all the shareholders.

Or you may decide to select directors by some combination of the above
methods. For instance, in our Model Amendment, of five directors, the three
physicians with the largest share of the practice’s equity get to be permanent
directors [Amend., par. 1a]. The other two “at-large” directors are elected by
majority vote of all the shareholders [Amend., par. 1b]. This way, the found-
ing shareholders (assuming they have greater equity) retain their influence,
while the newer shareholders in the practice have some opportunity for
input, too, Schaff says. You can use whatever method works best for your
practice and allows you the most flexibility as your practice grows.

What if you need to remove a director? It’s important to think about
how you’ll remove a director before you ever need to do it. So you should
write a sort of prenuptial agreement for your practice, Schaff says.
Because the purpose of the board is to establish management authority
and stability, you may want to make it difficult to remove a director. One
way to do that is to say that directors may be removed only for cause, by

(continued on p. 4)
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MODEL AMENDMENT

Amend Organizational Documents to Establish Effective Management

As a radiology practice grows, it may need to amend its organiza-
tional documents to reflect its founders’ desire for a more formal,
effective, and efficient management structure. Organizational
documents can be the practice’s corporate bylaws (for a profes-
sional corporation), its partnership agreement (for a partnership or
an LLP), its operating agreement (for an LLC), and/or its certifi-
cate of incorporation (depending on the state). Your attorney can
advise you about which documents to amend. Our Model Amend-

ment assumes the practice is a professional corporation, but your
attorney can adapt the amendment to fit any corporate form.

Our Model Amendment, written with the help of New Jer-
sey health care attorney Michael F. Schaff, establishes a board
of directors, states who may serve on the board, and defines the
board’s responsibilities. It also gives the board the right to estab-
lish and disband committees for various management or advi-

SOry purposes.

AMENDNMENT TO ORGANIZATIONAL DOCUMENTS

WHEREAS, the owners of ABC Radiology intend to expand
their practice and improve the range and quality of services it
may offer its patients, and

WHEREAS, in order to fulfill this intention, ABC Radiology
must establish a formal system to manage the practice’s busi-
ness affairs,

Now, therefore, the owners of ABC Radiology vote to amend
their corporate bylaws as follows:

1. BOARD OF DIRECTORS. The Corporation shall be gov-
erned by a Board of Directors that shall be responsible for
managing all aspects of the Corporation including, but not
limited to:

i. Capital expenditures and improvements;
ii. Hiring and retention of personnel;
iii. Compensation and benefits of employees;
iv. Acquisition and maintenance of facilities and
office locations;
v. Business development; and
vi. All other aspects of the management of the Practice.

a. Permanent Directors. The Board of Directors shall
have three (3) Permanent Directors. The Permanent
Directors shall be the three (3) Shareholders who hold
the greatest number of shares of the Corporation (and
to the extent that there is equal ownership, the most
senior). A Permanent Director shall serve until such
time as he/she relinquishes some or all of his/her
shares in the Corporation such that he/she no longer
holds sufficient shares to qualify as a Permanent
Director as set forth, above.

b. At-Large Directors. The Board of Directors shall have
two At-Large Directors. The At-Large Directors shall be
elected by majority vote of all the Shareholders of the
Corporation. The At-Large Directors shall serve for a
term of three years unless removed for cause prior to
the expiration of the term.

2. COMMITTEES. The Board of Directors shall have the
power to create a committee or committees for any pur-
poses that the Board of Directors may deem to be in the
best interests of the Corporation, and to elect or appoint
any of the Directors or Shareholders as members thereof,
provided, however, that a vote of the majority of the total

number of Directors shall be required to delegate any
powers or authority of the Board of Directors to any such
committee. All committees appointed without such major-
ity approval of the Directors shall function in only an advi-
sory capacity to the Board of Directors.

a. AdHoc Committees. The Board of Directors may, at its
discretion, establish a temporary, or ad hoc, commit-
tee to handle a discrete issue. The ad hoc committee
shall be disbanded upon completion of its mandate.

b. Standing Committees. The Board of Directors may,
from time to time, authorize and appoint standing
committees to handle certain matters that the Board
shall, in its discretion, define. Each such committee is
deemed discharged when a new committee is
appointed for the same task. The following standing
committees of the Board of Directors shall consist of
three members, each of whom [must/need not] be a
[Shareholder/Director] and who shall be appointed by
the President of the Corporation:

i. Auditing, Billing, and Compliance Committee,
which shall be empowered to make recommenda-
tions to the Board of Directors pertaining to the
billing practices of the Corporation and the Corpo-
ration’s compliance with health care and hospital
laws, rules, and regulations;

ii. Compensation Committee, which shall be
empowered to make recommendations to the
Board of Directors pertaining to the amount of
Physician/Shareholder compensation. The Presi-
dent shall be member and Chair of the Compen-
sation Committee;

iii. Management Committee, which shall be empow-
ered to make recommendations to the Board of
Directors pertaining to the day-to-day manage-
ment of the Corporation’s business.

c. Committees serve at Board's pleasure. All committees
established by the Board of Directors, whether stand-
ing committees or ad hoc committees, shall exist, and
members thereof shall serve, at the pleasure of the
Board of Directors, and the Board of Directors may dis-
band or abolish any such committee and remove any
member appointed or elected to it with or without
cause at any time.

© 2002 by Brownstone Publishers, Inc. Any reproduction is strictly prohibited. For more information call 1-800-643-8095 or visit www.brownstone.com
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ORGANIZE YOUR RADIOLOGY PRACTICE
(continued from p. 2)

a unanimous vote of the board
(except for the affected director). If
you expect a number of changes
over the next few years—say, if sev-
eral of your senior shareholders may
retire soon—you may want to make
removal a little easier, Schaff says.

In our Model Amendment, per-
manent directors may not be
removed unless they give up their
shares in the practice, but at-large
directors serve for a three-year peri-
od unless they’re removed for cause.
This gives the permanent direc-
tors—the senior shareholders of the
practice—special protection against
an uprising by the junior sharehold-
ers of the practice, Schaff points out
[Amend., pars. 1a and 1b].

Consider Management
Committees for Efficient
Management

Even with a board of directors, it
can be time consuming and stressful
to make the decisions necessary to
manage a large or growing group
practice effectively, Schaff points
out. And not every director will have
the time, the skills, or the personali-
ty to handle every aspect of a prac-
tice’s management. Some groups
allow their board of directors to set
up a management committee—or
several committees—that are
responsible for handling the day-to-
day issues that arise, and Schaff
thinks it’s a good idea to do this.
The committee(s) can meet regular-
ly—Schaff recommends that man-
agement committees meet once a
week—and can distribute minutes
of their meetings to directors and/

or other shareholders. Forming
committees helps to ensure that no
director is overburdened with man-
agement issues, and allows various
shareholders of the practice to pur-
sue areas they’re interested in—Ilike
quality control or new technology,
Schaff says.

Should committees be tempo-
rary or permanent? Temporary, or
ad hoc, committees are useful for
dealing with decisions that require
research but aren’t likely to be ongo-
ing issues—for example, selecting a
manager for the practice’s retirement
plan or choosing an interior designer
for new offices. Schaff recommends
permanent committees—called
“standing committees”—to assume
day-to-day responsibility for ongo-
ing business and management issues
[Amend., pars. 2a and 2b].

How much authority should
committees have? You can set up
committees any way you like. They
can be purely advisory or the board of
directors can delegate authority to cer-
tain committees. Our Model Amend-
ment allows the directors to establish
either of the two sorts of committees.
A majority of the board must vote to
delegate its authority to a committee,
otherwise the committee’s role is pure-
ly advisory [Amend., par. 2]. Doing it
this way offers maximum flexibility,
Schaff notes.

What committees should our
board establish? What works in a
given group depends on the size and
culture of the group, the expectations
of the shareholders, and the complexi-
ty of its business model, Schaff notes.
He says committees are particularly
effective at handling issues like per-

sonnel, compensation and benefits,
compliance, and real estate—which
may involve scouting new offices or
locations, physically maintaining
existing locations, and dealing with
office leases. Our Model Amendment
establishes standing committees to
handle auditing, billing and compli-
ance, compensation, and management
[Amend., par. 2b].

Who should be a committee
member? Like most other manage-
ment issues, there are various ways to
determine who can be on a commit-
tee. Some groups require the commit-
tee members to be directors. In other
groups, any shareholder may serve.
Sometimes a practice will require that
the CEO of the practice serve as the
chair of a certain committee—this is
often the case with the compensation
and benefits committee, for example
[Amend., pars. 2a and 2b].

How do we disband a committee
or remove a committee member?
The board also should retain the
power to disband a committee and/or
remove an individual committee
member at will. Keeping that power
with the board leads to greater stabili-
ty within the practice, Schaff says,
because it helps prevent a small group
of shareholders with “issues” from
disrupting the management of the
practice. Our Model Amendment
makes clear that committees exist at
the pleasure of the board and that
members can be removed at the
board’s will [Amend., par. 2¢]. H

Insider Source

Michael F. Schaff, Esq.: Wilentz Goldman &
Spitzer, 90 Woodbridge Center Dr., Ste. 900,
Box 10, Woodbridge, NJ 07095.
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MIQSA Policy Addition Clarifies Deadline to Correct
Noncompliant Mammography Equipment

The Mammography Quality Standards
Act regulations (MQSA), which set
out national quality standards for
mammography services, give mam-
mography facilities until Oct. 28, 2002,
to bring their mammography equip-
ment into compliance with the law. If
you’re scrambling to replace outdated
equipment by the deadline, there’s
good news—you may be able to relax
a little, according to a recent addition
to the MQSA policy guidance. We’ll
tell you what the addition says and
what it means for your facility.

FDA Posts VIQSA Addition
on Web Site

From time to time the FDA posts new
MQSA policy guidance—or a modi-
fication or addition to existing guid-
ance—on its Web site. And that’s
what it did in March, says FDA mam-
mography program spokesperson
Roger Burkhart. “We wanted to make
sure that mammography facilities are
clear about what the Oct. 28 deadline
really means to them,” he says. Some

facilities are preparing to take non-
compliant equipment out of service
on Oct. 28, and that may not be
necessary, Burkhart explains.

The addition to the policy guidance
is in the form of a question and answer.
The question asks whether a facility
that learns before Oct. 28 that its mam-
mography equipment may not meet the
new equipment requirements that go
mto effect on Oct. 28, must remove the
noncompliant equipment from service
on Oct. 28. The answer is no, according
to the addition. A mammaography facili-
ty needn’t take any equipment out of
service until the equipment fails a clini-
cal quality control test, annual physics
survey, or MQSA inspection test that’s
performed affer Oct. 28, 2002.

But the addition goes on to say
that the FDA “strongly recommends”
that mammography facilities use the
time between discovering noncompli-
ance and the next test or inspection
scheduled for after Oct. 28, 2002, to
bring the equipment into compliance.

IN THE NEWS

If you wait until the equipment is doc-
umented as noncompliant before you
start looking into repairing or replac-
ing it, you could be in trouble. Once
equipment is documented as noncom-
pliant, there is a 30-day time limit for
completing repairs.

Insider Says: The FDA has com-
piled all its final guidance documents
about the MQSA into a computerized
Policy Guidance Help System. You can
find it at www.fda.gov/cdrh/mammog
raphy/guidance-rev.html. To see the
addition, click on “What’s New,” and
then click on “Guidance Document:
“The Mammography Quality Stan-
dards Act Final Regulations Modifica-
tions and Additions to Policy Guidance
Help System #4; Guidance for Indus-
try and FDA.’”

Insider Source

Roger Burkhart, PhD: Consumer Safety Offi-
cer, Division of Mammography Quality and
Radiation Programs, Food and Drug Adminis-
tration, 1350 Picard Dr., Rockville, MD 20850.

CMS Issues Proposed 2003 Physician Fee Schedule

CMS published its proposed physician
fee schedule for 2003 in the June 28,
2002, Federal Register. If the proposed
fee schedule goes into effect as current-
ly written, payments to physicians will
decrease by an average of 4.4 percent
next year, according to a CMS press
release. According to the American
College of Radiology (ACR), certain
cuts in the practice expense allowance
may disproportionately affect the pro-
fessional component for radiology
services—so you may see even more of
a reduction if the fee schedule is adopt-
ed as currently written.

We’ll explain the cause of the
decrease. Plus we’ll tell you why
radiology practices may be hit espe-
cially hard.

Cause of Decrease

According to the CMS press release
that announced the publication of the
fee schedule, the fee schedule for
each year is established based on a
formula in the Medicare law. CMS
has no discretion in applying this for-
mula, even though it has led to sub-
stantial reductions in payments to
physicians in each of the past several

years. But CMS is working with Con-
gress to devise ways to provide ade-
quate payment to physicians to ensure
continued access to health care serv-
ices for Medicare beneficiaries—a
process that may involve a new law
establishing a new formula, says
CMS spokesperson Ellen Griffith.

Change to MEI May Cushion
the Blow

CMS is proposing to change the way
it calculates the Medicare Economic

(continued on p. 6)
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IN THE NEWS (continued from p. 5)

Index (MEI)—that’s a measure of
inflation in providing physician serv-
ices. The proposed change to the
MEI will help lessen the amount of
the overall average reduction in the
2003 Medicare physician fee sched-
ule. But if CMS doesn’t go forward
with this change, payments to physi-
cians will decrease in 2003 by an esti-
mated 5.1 percent, rather than the
4.4 percent decrease CMS calculates
if the proposed change in calculating
the MEI does happen this year, Grif-
fith notes. And she emphasizes that
the estimated reductions are just
that—estimates—so the amount of
the reduction in the final rule may
differ from current CMS estimates.

CMS will consider comments
until Aug. 27 and will publish the
final fee schedule sometime in
November. It will go into effect on
Jan. 1, 2003.

Proposed Fee Schedule

Will Hit Physicians Hard

The ACR is studying the proposed
2003 fee schedule and anticipates
there may be some bad news for radi-
ology practices. “The way the pro-
posed fee schedule reads now, it
appears that the cuts in the practice
expense ratio and the conversion fac-
tor may have an adverse impact on
our membership. We're studying the
proposed fee schedule and will sub-
mit comments to CMS with our con-

cerns by the Aug. 27 deadline,” says a
spokesperson in the ACR’s Depart-
ment of Economics.

Insider Says: You can get a copy
of the press release about the pro-
posed 2003 fee schedule at www.cms.
hhs.gov/. Click on “public affairs,”
then “press releases,” and you’ll find
the release dated 6/27/02. You can
find the proposed fee schedule in the
Federal Register at www.access.gpo.
gov/su_docs/fedreg. Click on the
date—June 28, 2002—and you’ll be
able to bring up the entire proposed
fee schedule. M

Insider Source

Ellen Griffith: Press Officer, Dept. of Health
and Human Services, Centers for Medicare &
Medicaid Services, Rm. 303-D, 200 Indepen-
dence Ave. SW, Washington, DC 20201.

Protect Your Payment Rights if Plan Seeks Its
Treatment Costs from Member’s Third-Party Payment

When a plan member is injured by a
third party—for example, in a car
accident—the law in most states lets
the plan recover its costs of treating
the member from any money the
member collects from the third party
or his insurer. You may think that
this recovery right, called “subroga-
tion,” isn’t your concern because it’s
an issue between the plan and the
member.

But more and more practices are
getting burned when plans pursue
their subrogation rights against plan
members. Many plans are now delay-
ing their payment to physicians until
they collect from the member. That
may mean you have an unpaid claim
for months or years while the plan
and the member resolve the claim.
Sometimes a plan never collects on its
subrogation claim and doesn’t pay
you at all. Also, practices are increas-

ingly being pulled into legal battles
between plans and members over
whether a member must turn over to a
plan money from a third party. This is
a hassle for you and damages your
relationships with both the plan and
the member.

You can protect yourself from
these unfair problems, experts say.
Add a clause to your plan contracts
that clarifies both your rights and
obligations when the plan decides to
pursue its subrogation rights against a
member. We’ll tell you what to do and
give you a Model Contract Clause
you can use (see p. 8).

More Plans Pursue
Cost Recovery

Plans generally have subrogation
rights when payments are made to a
member either by a third party who
caused the member’s injury or by the

third party’s insurer (such as fire,
car, or workers’ compensation insur-
ance, but not other health insur-
ance). In the past, many plans didn’t
bother to exercise their subrogation
rights or did so only for large, cata-
strophic claims. “Subrogation is
adversarial and often requires law-
suits that involve members, plans,
and third parties, so plans didn’t
want to antagonize their members,”
explains Washington, D.C., attorney
Barbara Ryland.

But in recent years, more and more
plans have been aggressively pursuing
their subrogation rights against mem-
bers to recover their expenditures for
treatment costs. “It was a natural evo-
lution as plans work to become more
cost-efficient and explore ways to
increase revenue,” says California
attorney Carol Lucas.

© 2002 by Brownstone Publishers, Inc. Any reproduction is strictly prohibited. For more information call 1-800-643-8095 or visit www.brownstone.com
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Why You Need
Contract Clause

The increase in subrogation activity is
hurting practices, as well as catching
them by surprise. In virtually all
states, the law generally doesn’t give
subrogation rights to plans until they
have paid the provider and suffered a
loss. But many plans are ignoring the
law and delaying or denying payment
to providers until after they’ve collect-
ed from the third party, warns
Delaware attorney Laura Sunstein
Murphy. “Some plans have even gone
so far as to put language in their
provider contracts that lets them delay
payment until they get paid from the
third party,” warns Ryland.

A contract clause that addresses
subrogation rights could help you
avoid this problem. “A contract clause
can make your right to get paid first a
contract requirement, so the plan can’t
later try to delay your payment due to
subrogation activity or create an excep-
tion to its obligation to pay you by a
deadline set out in the contract,” says
[llinois attorney Paul Armstrong. “The
practice shouldn’t be hurt by a pay-
ment delay or denial because a mem-
ber isn’t cooperating with the plan or
because there’s a lawsuit,” he says.

A contract clause is also important
because it can clarify each party’s
rights and responsibilities under subro-
gation. “You’ll be able to avoid getting
caught in any battles over subpoenas
and medical records,” says Ryland. For
instance, suppose the member doesn’t
want you to release his medical
records to the plan concerning the
injury, despite having signed a blanket
release when first treated. If the con-
tract clause requires you to cooperate
with the plan, you can make a stronger
argument to the member (and his attor-
ney) that if you don’t comply with a
plan’s request for records, you’ll be
violating your contract. “If your con-
tract clarifies your obligation to coop-

erate, you’re less likely to be dragged
into the lawsuit yourself,” Ryland
points out.

There’s another powerful reason
to add a contract clause on subroga-
tion. If the contract doesn’t have
clear language permitting a plan sub-
rogation rights, you can lose your
right to enforce liens you may file
against any money a member gets
from the third party. Many plan con-
tracts require the provider to accept
the contract amount as “payment in
full,” notes Arizona attorney Joseph
Mislove. Many states even require it.
In a growing number of lawsuits,
judges are ruling that if the contract
only addresses payment from the
plan and the member’s copayment
and coinsurance, and doesn’t have
clear language on subrogation, the
practice doesn’t have the right to
enforce liens against money the
member gets from a third party,
warns Mislove. “With subrogation on
the rise, this has caught the attention
of attorneys representing plan mem-
bers fighting plans’ and practices’
attempts to subrogate or file liens,
often to the detriment of the plan and
the practice,” he says.

Take Two Steps

Take two steps to specify in your con-
tract what happens when the plan pur-
sues its subrogation rights against
plan members:

Step #1: Review contract lan-
guage. Whenever you review a plan
contract, check for language that
addresses subrogation. Many con-
tracts won’t have any language about
subrogation. Some contracts have
general language or a short paragraph
that discusses subrogation, or lump
subrogation into the coordination of
benefits provision. “Having some lan-
guage is better than nothing, since it
shows that there’s an understanding

and intent to subrogate. But the con-
tract really needs the details about
subrogation, such as that the practice
will cooperate, and that subrogation
won'’t affect the practice’s payment,”
says Ryland.

Step #2: Add/modify clause. If
the contract doesn’t address subroga-
tion, ask the plan to add a clause that
specifies what happens if the plan
pursues its subrogation rights against
a plan member. Or if the contract
refers to subrogation only generally,
ask the plan to modify the general
clause. Almost all plans will agree to
add language to the contract to clarify
the parties’ subrogation rights and
obligations, Mislove says. “It benefits
the plan as well as the practice,” he
notes, if the language requires you to
help the plan and clearly shows the
intent to allow subrogation.

Insider Says: Check your state
law regularly for changes in the laws
on subrogation. Several states have
laws that affect or limit a plan’s right
to pursue its subrogation rights
against plan members. Other states
are considering new laws that could
affect you, says Mislove.

What Clause Should Say
Like the /nsider’s Model Contract
Clause, your clause should:

Specify that you get paid. Say
that the plan may enforce its subroga-
tion rights, but that you still get paid
according to the contract. “The plan
shouldn’t be able to pay you only if it
gets paid. You want to make sure that
you get paid on time, regardless of
what the plan decides to do about sub-
rogation,” says Lucas [Clause, par. a].

Require you to cooperate and
to refund duplicate payments. You
should be willing to reasonably help
the plan pursue its subrogation

(continued on p. 8)
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PROTECT YOUR PAYMENT RIGHTS
(continued from p. 7)

rights—and the clause should say
this. Most often this cooperation
would include sharing your informa-
tion about the member’s injuries
with the plan, notes Ryland. You
should also agree—and the clause
should say—that you’ll abide by the
resulting determination of who’s
financially responsible for paying
for the treatment. For instance, if a
court rules that a member’s back
injury occurred while on the job,
then you would look for payment for
treating the injury from the worker’s

compensation insurer covering that
member, not from the plan.

In this kind of situation, you
may get paid twice—first by the
plan and then by workers’ compen-
sation insurance. So the clause
should say that in such an event, you
agree to refund the amount of pay-
ment to the plan—up to the full
amount the plan paid. “This type of
fair, comprehensive language really
helps to get plans to agree to a
detailed subrogation clause,” notes
Mislove [Clause, par. b].

MODEL CONTRACT CLAUSE

Specify Your Rights and Responsibilities
if Plan Uses Subrogation

Here’s a clause you can use to protect
yourself from payment and other
problems when a plan decides to pur-
sue its subrogation rights against a
plan member. The clause is based on
one drafted by Arizona attorney
Joseph Mislove. The clause should be
placed in a separate section of the con-
tract so it will stand out.

Paragraph a says that the plan can
pursue its subrogation rights, but that
you still get paid according to the con-

tract. Paragraph b requires that you
cooperate with the plan, abide by any
determination of who’s responsible for
paying you, and refund to the plan any
duplicate payments you get from a pay-
ment by a third party (or the third
party’s insurer) to the member. Para-
graph c preserves your rights to get
paid more than your contracted amount
to the extent you’re entitled to do so.
Show this clause to your attorney,
and get his or her okay before using it.

SUBROGATION

. Plan’s Subrogation Rights. In the event a Member is injured by the act
or omission of a third party, Plan may elect to pursue its subrogation rights
against the third party or the third party’s insurer. Plan shall, however, make
payment to Provider in accordance with this Contract while pursuing those
subrogation rights.

. Provider's Cooperation. Provider shall reasonably cooperate with Plan
when it pursues its subrogation rights. Provider shall abide by any final
determination of responsibility for the Member’'s injuries and, upon receiving
payment from the responsible party, will remit the amount of the payment to
Plan, up to the total amount paid by Plan to Provider for the services involved.

. Excess Payments to Provider. Provider shall be entitled to keep any pay-
ments received in excess of the amounts paid to it by Plan. Nothing in this
Contract, including Provider’'s agreement to accept amounts received under
this Contract as payment in full from Plan for all Covered Services or
Provider’s promise to hold Members harmless for cost of Covered Services
except for Copayments, Coinsurance, and Deductibles, shall preclude any col-
lection efforts by Provider as set forth in this Contract.

Permit you to keep excess pay-
ments or bill member for them.
Sometimes you may be able to get
paid more than the amount you’re
entitled to under your plan contract.
For example, you may have filed a
lien against any recovery or settle-
ment an injured member may get in
a lawsuit against a third party, seek-
ing the difference between what the
plan must pay you and your billed
charges. “Some states allow pro-
viders to get the full amount of their
bill in these situations and not be
limited by just the discount in the
contract,” says Murphy. Check with
your attorney to find out what the
law allows in your state.

You want the clause to say that
you’re entitled to keep amounts over
and above the amount the plan pays
you (assuming your state law allows
this). This preserves your ability to
keep the difference between the con-
tracted discount and your billed
charges or to bill the member for
it, and helps to stop any arguments
by the plan—or the member’s attor-
ney—that you can’t. “Since the
member usually bases his damages
claims against the third party on the
provider’s billed charges, not the con-
tracted discount, the provider should
be able to get paid its billed charges,”
says Mislove [Clause, par. c].

Insider Says: Review your con-
tracts and make sure they don’t have
language that conflicts with the
Model Contract Clause. For example,
delete any language that lets the plan
delay payment while it pursues its
subrogation rights. Also, check the
“hold harmless” clause, which bars
you from collecting from the member
for covered services that the plan is
responsible for. “The hold harmless
clause should apply only to HMOs
and only in states that require the lan-
guage,” says Mislove. “If your con-
tract says that you can collect
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copayments only from a member, a
court can rule that you agreed that the
plan’s payment to you is payment in
full and refuse to let you collect more,
even if your state law would let you,”
he points out. M 90017.
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ASK THE INSIDER

RACRI welcomes questions from subscribers. You can 1) send your questions to Brownstone Publishers, Inc.,
“Ask the Insider, ” 149 Fifth Ave., 16th Fl., New York, NY 10010-6801, 2) fax them to (718) 243-2298;
3) call (718) 243-2337, and speak with the editor; or 4) e-mail jgormley@brownstone.com

Ask Patient in Private About
Disclosure of PHI to Family
Must we get the patient’s permission in private
before discussing protected health information
(PHI) in the presence of the patient’s family?

Ideally, yes, says health information consultant

Mary Brandt. The section of the final HIPAA
privacy regulations that describes appropriate uses and dis-
closures of PHI requires you to get the patient’s permission
before disclosing the patient’s PHI to her family members.
Although you needn’t get the patient’s written authoriza-
tion, you must discuss this disclosure with the patient, give
the patient an opportunity to agree or object to the disclo-
sure, and allow the patient to limit the information dis-
closed to family members, she explains.

The regulations don’t require this disclosure permis-
sion to be discussed privately between the patient and
his health care provider—that is, without any family
members present. But that’s the best way. This ensures
that the patient’s true wishes are expressed. Otherwise,
some patients may be too uncomfortable or intimidated
by the presence of family members to speak openly, and
may not feel able to ask one or all of them to leave,
Brandt points out.

For instance, in a hospital or nursing home setting,
family members are often present at the patient’s bedside.
But don’t assume that their presence means that the
patient wants her PHI disclosed to those family mem-
bers, warns Brandt. Instead, ask the patient in private
whether it’s okay to discuss PHI in the presence of fami-
ly. To do this, in some cases, you may have to politely
ask the family to leave the room for a few minutes to
have a private conversation with the patient. Getting this

private time with the patient will also allow discussion of
other issues that the patient may be reluctant to bring up
in front of family members. This way, you can be more
sensitive to the patient’s overall needs, she adds.

Suppose that a patient asks that her spouse remain in
the room. In this situation, you may infer the patient’s per-
mission to discuss PHI in the presence of the spouse. But
be sure it’s the patient’s choice. If a patient simply says
“I want my husband to hear this t0o,” you can assume it is.
But if the husband says “I want to stay,” that’s not good
enough.

Billing for Out-of-Plan Services Not
Preauthorized by Medicare HVIO

We recently provided services to a patient who’s a

member of a Medicare HMO. We’re not on the
HMOs panel, and the HMO didn’t preauthorize the serv-
ices. There’s a debate around the office about who—and
how much—to bill for the services. Can we bill the patient
our usual and customary charge? Or are we required to bill
the HMO and accept the Medicare fee schedule payment
from the HMO as payment in full?

Bill the patient your usual and customary charge,

says Atlanta health care reimbursement consultant
Jackie Miller. But be aware that you may eventually have
to make a partial refund to the patient if the HMO decides
to cover the service.

HCFA—now CMS—dealt with this issue in guidance
about Medicare private contracts that it published in the
Federal Register in 1998. According to that guidance, if a
patient who’s enrolled in a Medicare HMO gets an out-of-

(continued on p. 10)
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network service that isn’t preauthorized, the physician pro-
viding the service may directly bill the patient for the
physician’s usual and customary charge.

But if the patient’s HMO later determines that the
service provided to the patient was a Medicare-covered
service, then you must return any overpayment you
received —that is, any amount over and above the
Medicare allowable (if you participate in traditional
Medicare) or the limiting charge (if you do not partici-
pate). So if the patient paid you your usual and customary
charge, you must refund the difference between that
charge and the Medicare allowable or limiting charge to
the patient, Miller cautions.

Physician Supervision at
‘Provider-Based’ Mobile Unit

Our radiology practice contracts with a hospital to

staff its mobile MRI unit. Our techs work in the
mobile unit, and one of our radiologists interprets the
images. Our radiologists aren’t always on the premises to
supervise when the techs put the patient through the MRI.
Since the mobile unit has “provider-based” status, we
believe the supervision rules that apply in a hospital set-
ting apply there, too—that is, only general supervision is
required. But the hospital says we must always have a radi-
ologist in the mobile unit to supervise the MRIs, and our
radiologists are up in arms. Who’s right?

You both are, says Virginia health care attorney

Thomas W. Greeson. According to a CMS trans-
mittal published last year, MRIs with contrast performed
in physician offices or provider-based freestanding facil-

ities (which would include a mobile unit that has
provider-based status) require the direct supervision of a
physician. That means that one of your radiologists (or
another duly licensed and credentialed physician) must
be on the premises when your techs perform contrast
studies. But MRIs without contrast still can be per-
formed under general supervision (meaning that the
physician needn’t be on the premises).

Diagnostic radiological procedures in hospitals require
only general supervision, regardless of the procedure.
That’s because it’s assumed that there are plenty of physi-
cians available at all times in a hospital to deal with any
emergency. But that’s not the case in an off-campus or
mobile facility—even if it has provider-based status for
Medicare billing purposes. So the supervision rules that
apply in a physician office or an independent diagnostic
testing facility apply in a provider-based facility, as well,
Greeson explains. l
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SHOW YOUR LAWYER

For more information about the cases and/or laws referred to in
this issue, show your lawyer the legal citations listed below.

B Guidance re: Medicare private contracts: 63 Fed. Reg. No.
211, 11/2/98, p. 58851.

B Mammography Quality Standards Act regulations: 21 CFR
Part 900.
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